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3¢ / ORDER

PER VIKAS AWASTHY, JM :

This appeal by the assessee is directed against the order of
Commissioner of Income Tax (Appeals)-2, Kolhapur dated 13-12-2016 for

the assessment year 2012-13.

2. The notice of appeal was sent to the assessee through RPAD on the
address mentioned in Form No. 36. The notice of appeal was duly served

as is evident from the records. Despite service of notice neither the



ITA No. 522/PUN/2017, A.Y. 2012-13 I

assessee nor any Authorized Representative of the assessee was present in
the court. The assessee has filed written submissions through post and
has requested to decide the appeal after considering the same. Thus, in
view of the request made by the assessee, the appeal is taken up for
hearing with the assistance of ld. DR, material available on record and

written submissions of the assessee.

3. The brief facts of the case as emanating from the records are : The
assessee is an individual and is a medical practitioner. The assessee filed
his return of income for the impugned assessment year on 30-09-2012
declaring total income of Rs.1,93,69,610/-. In scrutiny assessment
proceedings the Assessing Officer inter alia made addition on account of
mismatch in the income returned by the assessee and Form No. 26AS.
The Assessing Officer made addition of Rs.4,76,060/- in respect of

corresponding amount reflected in TDS statement i.e. Form No. 26AS.

Aggrieved against the assessment order dated 09-03-2015 passed
u/s. 143(3) of the Act, the assessee filed appeal before the Commissioner of
Income Tax (Appeals). The Commissioner of Income Tax (Appeals)
confirmed the addition of Rs.4,76,060/- in respect of payments received
from E Meditex Services Ltd. as per Form No. 26AS. Hence, the present

appeal by the assessee.

4. The assessee has assailed the addition by raising following grounds :

“1. In the facts and circumstances and in law, AO as well as CIT(A) both
have erred in treating Rs.476060 as income of assessee, being
amount reflected in form 26AS as credited from E Meditex without
considering the fact that said amount is not related to assessee.

2. Without prejudicial to above, amount reflected in the form 26AS as
credited from E Meditex is not received during Financial Year 2011-12
and hence is not the income of assessee as assessee follows cash
system of accounting.”
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S. In written submissions, the contentions of assessee are :

“a. The amount reflected in 26AS as credited from E-Meditex of
Rs.4,76,060 is not related to assessee and not received during
financial year.

b. As the Income doesn’t belong to assessee the corresponding TDS is
also not claimed by the assessee in return of income and this fact is
confirmed by AO.

c. The wrong entry filed by the deductor (E-Meditex) cannot be the
reason to treat the same as income of assessee.”

5.1 The assessee/appellant has further contended that the assessee is
maintaining books of account which are subject to audit. The alleged
amount received from E-Meditex is not reflected in books. The Assessing
Officer has not made any enquiry from the party and hence, has failed to
discharge the burden on proof before making addition. The assessee has
placed reliance on the decision of Chennai Tribunal in the case of P.K.
Rajasekar Vs. Income-tax Officer reported as 74 taxmann.com 151 to
contend that where assessee claimed that there was wrong credit entry by
payer-client in Form 26AS, Assessing Officer had to examine its

genuineness.

6. On the other hand Shri Pankaj Garg representing the Department

vehemently defended the impugned order.

7. We have heard the submissions made by the ld. DR and have
perused the orders of authorities below. We have also considered the
written submissions filed by assessee. The assessee in appeal has assailed
the findings of Commissioner of Income Tax (Appeals) in confirming the
addition of Rs.4,76,060/- made by Assessing Officer based on TDS entry in
Form No. 26AS. The contention of assessee is that the amount was never
received by the assessee. After taking into consideration entirety of facts

we are of considered view that this issue needs revisit to the file of
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Assessing Officer. The Assessing Officer is directed to decide this issue
afresh after verifying the veracity of assessee’s claim and also find out
factual aspects of TDS amount reflected in Form 26AS corresponding to
addition of Rs.4,76,060/-. The Assessing Officer while deciding the issue
afresh shall grant reasonable opportunity of hearing to the assessee, in
accordance with law. The appeal of assessee is allowed for statistical

purpose, accordingly.

8. In the result, the appeal of assessee is allowed for statistical purpose.

Order pronounced on Thursday, the 04t day of April, 2019.
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